The gulf war of 2003 and its aftermath have led to passionate debates among lawyers. Most of this debate has focused on questions of jus ad bellum, in particular the legality of the attack on Iraq by the United States (US), the United Kingdom (UK) and their allies in March 2003. 1 Questions of jus in bello have received less attention. This is unfortunate, because the occupation of Iraq by the US and the UK is one of the few instances in which States have accepted that the law of occupation is applicable to them. Hitherto the law of occupation has mostly been addressed in the context of the Israelioccupied territories. Israel denies that the law of occupation applies to those territories de jure, although it has stated that it applies the law de facto.
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In the case of Iraq, the situation was governed not only by the law of occupation but also by United Nations Security Council resolutions. The question is how these two legal instruments relate to each other. It is argued in this article that Resolution 1483 3 may have made certain inroads on the law of occupation. The goals set for the occupying powers in the resolution with regard to the political and economic transformation of Iraq, as well as the resolution's reference to States contributing troops to the multinational stabilization force, opened up the possibility to go beyond some of the limits set by the law of occupation or even not to apply that law at all. A number of concrete examples are discussed below. This argument is based on the premise that the UN Security Council may derogate from international law when it is acting under Chapter VII of the UN Charter. The question whether and under which conditions this is a valid premise received much scholarly discussion in the 1990s. 4 That discussion was centred in particular on possible legal limits to the imposition of economic sanctions, as well as the subject matter of the Lockerbie case before the International Court of Justice (ICJ). However, these two debates have not led to definitive legal conclusions. Although the occupation of Iraq came to an end in June 2004, this does not affect the importance of reflecting on the relationship between the law of occupation and Security Council resolutions. Legislation promulgated by the occupying powers in Iraq remained in force after the transfer of authority, and consequently such legislation continues to have effect. 5 Nor can the eventuality of other circumstances in which the law of occupation and Security Council resolutions address the same situation be excluded. 6 A preliminary question A preliminary question which may be asked before considering whether the Security Council can and has set aside the law of occupation is how that law can be reconciled with measures needed to initiate a transition process, i.e. a complete restructuring of a formerly authoritarian State system. In other words, is the law of occupation itself sufficient to make such a transformation possible without Security Council involvement? Although this is an important question, it is not the main focus of this article. At least in the specific case of Iraq, it is very doubtful that without Security Council cover this result could have been achieved. 7 Moreover, as this article will demonstrate, in a number of instances States have in the case of Iraq explicitly or implicitly relied on Security Council authorization and not on the law of occupation to justify their actions and positions. This strongly suggests that in their own opinion these actions and positions went beyond the limits of the law of occupation. In this case, they themselves answered the preliminary question in the negative.
This article will not discuss in any detail the question whether the law of occupation should be amended to render it more conducive to the transformation of States. Proponents of such amendments should realize, however, that a more liberal law of occupation could encourage States to attempt regime change, because it could make it easier for them to do so without breaching the law. 
Conflict and occupation in Iraq
After the US and UK armed forces, supported by a small number of troops from Australia and Poland, defeated the Iraqi armed forces, they became the de facto authority in Iraq. The two countries took steps to put in place a postwar administration. This administration, initially known as the Office of Reconstruction and Humanitarian Aid (ORHA), was headed by retired US General Hay Garner, who reported to the Pentagon. A few months later, L. Paul Bremer III, a US diplomat, was appointed to direct the postwar administration, renamed the Coalition Provisional Authority (CPA). 9 The CPA arrogated broad powers to itself. 10 On 16 June 2003 it issued "Coalition Provisional Order Number 1". This Order states inter alia that the CPA "shall exercise powers of government temporarily in order to provide for the effective administration of Iraq during the period of transitional administration" 11 and that it "is vested with all executive, legislative and judicial authority necessary to achieve its objectives, to be exercised under relevant UN Security Council resolutions." The said article makes clear that whether or not a territory is occupied is a question of fact. Neither the occupant nor any other party is required to declare that there is an occupation. The article also appears to require that the occupant is actually exercising control over the territory. As the American Military Tribunal sitting at Nuremberg also made clear in the Hostages trial, this requirement must not be read restrictively. It is sufficient that the occupying forces "could at any time they desired assume physical control of any part of the country." 17 In the cases of Greece and Yugoslavia, with which the Tribunal was dealing, the fact that there were guerrilla operations against the Germans and that the guerrillas were able to control sections of those countries at various times did not detract from the conclusion that there was an occupation. It is submitted that the same applies to Iraq.
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Existentialism in Iraq: Security Council Resolution 1483 and the law of occupation 1 12 2 Ibid., Section 1 (2). 1 13 3 As discussed below, a territory becomes occupied when it is actually placed under the control of the occupying forces. It is submitted that the precise point in time at which this occurred in the case of Iraq could only be ascertained by commanders on the ground. In any event it can safely be said that on Common Article 2 of the 1949 Geneva Conventions provides that the Conventions apply to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets with no armed resistance. The ICRC Commentary to the Fourth Geneva Convention states that the term "occupation" as used in that Convention has a wider meaning than it has in Article 42 of the Regulations annexed to Hague Convention (IV) of 1907. According to the Commentary, so far as individuals are concerned, the application of the Fourth Geneva Convention does not depend upon the existence of a state of occupation within the meaning of the Article 42 of the Hague Regulations. 18 This point of view was also adopted by Trial Chamber I of the International Criminal Tribunal for the former Yugoslavia in its judgment in Prosecutor v. Naletilić and Martinović. The Trial Chamber gave a twofold definition of "occupation". It held that for the purposes of Article 42 of the Hague Regulations of 1907, actual control of the territory is required, 19 and listed a number of factors helpful in determining whether actual control is established. The Chamber adopted a different test with regard to occupation in the sense of the Fourth Geneva Convention of 1949. According to the Chamber, the application of the law of occupation as it affects "individuals" as civilians under that Convention does not require the occupying power to have actual authority. For the purposes of those individuals' rights, a state of occupation exists once they fall into "the hands of the Occupying Power." 20 The Trial Chamber's interpretation of the scope of application of the Fourth Geneva Convention's provisions on occupation is questionable. It appears to conflate the determination of "protected person" with the determination of an occupation, and does not recognize that the Convention contains a number of provisions that apply specifically to occupied territories.
The ICJ's Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territories, although it addressed the law of occupation, did not take an explicit position on the question of scope considered above. 21 
Content
The applicability of the law of occupation places certain obligations on the occupying power. The essence of the law of occupation is that the occupation will be of limited duration. 22 During that period, the occupying power is given limited managerial powers and certain obligations, as set out in the 1907 Hague Regulations and the Fourth Geneva Convention of 1949. These obligations include the prohibition on taking possession of cash, funds, and realizable securities other than those which are strictly the property of the State; 23 the obligation to administer public buildings, real estate, forests and agricultural estates belonging to the hostile State in accordance with the rules of usufruct; 24 and the obligation for the occupying power to ensure, to the fullest extent of the means available to it, the food and medical supplies of the population. 25 An important obligation from the law of occupation is the stipulation in Article 43 of the Hague Regulations that the occupying power must respect, unless absolutely prevented, the laws in force in the country. In 1949 this article was supplemented by Article 64 of the Fourth Geneva Convention. 26 The drafters of the Hague Regulations seem to have viewed military necessity as the only relevant consideration that could "absolutely prevent" an occupying power from respecting the law in force. 27 In later years certain commentators have maintained that other considerations can also legitimize replacing legislation, notably the welfare of the population of the occupied territory.
28 Some authors even go so far as to affirm that sufficient justification is all that is needed to deviate from local legislation. 29 It appears to be currently widely accepted in legal doctrine that the welfare of the local population may justify deviation from the legislation in force. 30 Such a view reflects the fact that respect for the human person is at the root of modern international humanitarian law, as well as the increasing ascendancy of human rights and their influence on the interpretation of humanitarian law. It should be noted, however, that using a subjective criterion such as "sufficient justification" might lead to abuse, as the occupying power will define what is reasonable from its own socio-economic perspective. That an occupying power's definition of what is absolutely necessary will also be largely determined by its own socio-economic perspective, which may be very different from that of the population of the occupied territory, cautions against accepting a broad definition of what may absolutely prevent respecting the laws in force.
The US and UK as occupying powers in Iraq The US and the UK addressed a letter to the President of the UN Security Council on 8 May 2003 in which they stated that they would strictly abide by their obligations under international law. 31 According to that letter, the obligations include those relating to the essential humanitarian needs of the people of Iraq. This appears to be a reference to the law of occupation, which includes the duty for an occupying power to ensure the food and medical supplies of the population to the fullest extent of the means available to it. 32 However, the US does not appear to have said explicitly at that time that it was an occupying power. At a briefing on 7 April 2003, a US Department of Defense official stated that at that moment the US was not a military occupier or occupation force in the technical sense of the law of war. 33 The official said that it is not "until the fighting has concluded and is very conclusive, [that] you reach the point where technically there might be a military occupation (…) and a declaration of occupation is issued." 34 On 25 April 2003, US Secretary of Defense Rumsfeld suggested that the US would become an occupying power at the moment the war was declared over. 35 This indicates that the US considered that it became an occupying power at the latest on 1 May 2003, when President Bush declared the end of major combat operations in Iraq. 36 At a later date US officials did explicitly state that the US is an occupying power.
37 UK officials have on several occasions expressly referred to the UK as an occupying power in Iraq. The said statement raises the question as to the point in time at which the occupation of Iraq ends. This question is not dispositive for the subject under discussion in this article, i.e. the relationship between Resolution 1483 and the law of occupation and the possibility for the Security Council to set aside that law. It is, however, an important question in its own right. According to Lauterpacht, occupation comes to an end when an occupant withdraws from a territory, or is driven out of it. 41 The law of occupation itself, in Article 6 of the Fourth Geneva Convention, merely states that its application shall cease one year after the general close of military operations, but that some provisions remain in force for the duration of the occupation. In other words, the application of the law of occupation ends at the moment there is no longer effective control over the occupied territory, 42 for without effective control there is no occupation. Besides the two instances mentioned by Lauterpacht, that law may also cease to apply where troops of the former occupying power remain in the territory of the formerly occupied territory but the legitimate power is no longer in the hands of the occupant. This is a question of fact, but international recognition, in particular by the UN Security Council, may be an indicator. 43 Of importance in this connection is the announcement made by the President of the Security Council in a press statement on 28 June 2004: "The members of the Security Council welcome the handover of full responsibility and authority for governing Iraq to the fully sovereign and independent Interim Government of Iraq, thus ending the occupation of the country." 44 As for the facts, media reports suggest that the US and UK did effectively hand over administrative authority on 28 June. 45 The same is also implied by the statement by US Secretary of State Colin Powell that the troops would leave Iraq if the Iraqi government asked them to. 46 In conclusion, the occupation appears to have ended on 28 June 2004.
The Stabilization Force Iraq
After the US and the UK had captured the whole of Iraq, they started a diplomatic campaign to convince as many States as possible to contribute military personnel to a Stabilization Force Iraq (SFIR), with the task of maintaining a secure environment there in which the CPA could function. A number of nations decided to contribute troops to the force, under the command of the US. One of these, Poland, accepted the invitation to take up command of a multinational division. The US and the UK found that many nations were reluctant to contribute troops to an international force in Iraq. One reason for this reluctance was the broad public opposition to the invasion of Iraq and the way in which Washington ignored the majority view of the United Nations Security Council in the run-up to the invasion. 47 Another reason was that many nations were uncomfortable with the idea that they might become occupying powers upon deciding to participate in the Stabilization Force. Leaving aside the effects of Security Council Resolution 1483, the manner in which many States participate in the Stabilization Force would appear to make them occupying powers. As Lijnzaad comments, carrying out tasks under the command or instruction of an occupying power tends to confer occupying power status on those cooperating with them. 48 This depends to a large extent on the nature of the activities undertaken in occupied territory, as well as on the command structure and the room left for national decision-making.
In an attempt to avoid becoming an occupying power, certain troopcontributing nations have limited the tasks they perform. Norway, for example, has insisted that its troops in Iraq are only carrying out "humanitarian" tasks and that consequently Norway has not become an occupying power. 49 This claim is not uncontroversial, as the Norwegian Defence Department has conceded that the Norwegians will be assigned to a combination of military and humanitarian work. 50 A similar claim by other troop-contributing nations which have not limited the tasks of their forces in the way Norway has done are even less likely to stand up to legal scrutiny. This impression was reinforced by Coalition Provisional Authority Order No. 17, 51 which determined the legal status of personnel of "Coalition Forces" and specified that they were subject to the exclusive jurisdiction of their sending State. The Order did not make a distinction between Coalition forces personnel from the US and the UK and those from other States. They were all included in the definition of "Coalition Personnel" as being:
"All non-Iraqi military and civilian personnel assigned to or under the command of the Commander, Coalition Forces, or all forces employed by a Coalition State including attached civilians, as well as all non-Iraqi military and civilian personnel assigned to, or under the direction or control of the Administrator of the CPA." In short, without Security Council involvement it appears highly unlikely that a State contributing troops to SFIR would not become an occupying power.
Security Council Resolution 1483 and the law of occupation
Concern over the status of occupying power was one of the elements that played an important role in the drafting of UN Security Council Resolution 1483. This resolution was the result of the perceived need to set out the process of stabilization and political transition in Iraq after the conflict, including the role of the United Nations in that process. On 9 May 2003, the US, the UK and Spain informally circulated a draft resolution in the Security Council. The draft resolution closely followed the intentions of the US and UK in Iraq as formulated in their letter to the President of the Security Council of the previous day. 53 The letter referred to the establishment of the Coalition Provisional Authority to exercise powers of government temporarily and, as necessary, to provide security, to allow the delivery of humanitarian aid, and to eliminate weapons of mass destruction. As stated above, the letter also suggested that the US and the UK considered themselves to be occupying powers in the sense of international humanitarian law.
The draft resolution contained a preambular paragraph taking note of the letter and "recognizing the specific authorities, responsibilities, and obligations under applicable international law of these states as occupying powers and the responsibilities of others working now or in the future with them under unified command (the Authority)". 54 In a statement to the House of Commons UK Foreign Secretary Jack Straw reaffirmed that this paragraph constituted acceptance of the status of occupying power. 55 The draft resolution did not at first exclude the possibility that other States contributing troops to the Stabilization Force would also become occupying powers. According to the initial text, they would become part of the Authority together with the US and the UK. 56 But the original draft underwent a large number of revisions to take into account the wishes of interested parties. Among them were France, Germany and the Russian Federation, which demanded that the resolution provide for a larger role for the United Nations. Other interested parties included potential troop-contributing nations to a Stabilization Force in Iraq. The concerns of the latter States led to the insertion of a further paragraph in a revised draft resolution of 15 May: "Welcoming the willingness of Member States to contribute to stability and security in Iraq by contributing personnel, equipment and other resources under the Authority…"
The draft of 15 May repeated the preambular paragraph in the version of 9 May, which referred to the obligations of the US and UK and of other States working with them. In the final version of the resolution, however, a clear distinction has been drawn between the US and the UK, on the one hand, and other States working with them. In this version, preambular paragraphs 13 and 14 read: The insertion of preambular paragraph 14 led to an ambiguous situation. The paragraph could be interpreted as a factual observation by the Security Council that other States did not meet the criteria under international humanitarian law for the status of occupying power. On the other hand, it could also be a decision by the Security Council, acting under Chapter VII of the UN Charter, to take away a status of occupying power that would otherwise exist. The latter interpretation would be a far-reaching one on the basis of a mere preambular paragraph. Nevertheless, at least one government has argued that this is the correct interpretation of Resolution 1483. The government of the Netherlands stated, in reply to a question by a Member of Parliament, that the determination by the Security Council in preambular paragraph 14 is an authoritative determination of the status of troop-contributing nations to the Stabilization Force. 58 According to the said 59 This Order made important changes to Iraqi investment law. It replaced all previously existing foreign investment law in Iraq, and essentially opened up the Iraqi economy to foreign investment to an unprecedented degree. It allowed, and until rescinded by the Iraqi government continues to allow, for example, foreign investors to own Iraqi companies fully with no requirements for the reinvestment of profits back into the country, something that had previously been restricted by the Iraqi constitution to the citizens of Arab countries. Immediately, questions arose as to the legality of Order No. 39. A number of commentators maintained that it was contrary to the nature of the law of occupation as a temporary regime designed to make limited inroads on the occupied country's existing governmental, administrative and economic structures. 60 In particular, they argued that it violated Article 43 of the Hague Regulations. It would be very difficult to claim that a fundamental revision of Iraq's investment law would be such a necessity for the US and the UK that they would be absolutely prevented from respecting the legislation in force unless that revision took place.
The CPA appears, however, to have considered that Resolution 1483 gave it licence to act in contravention of the law of occupation. The two challenges to the law of occupation on the basis of Resolution 1483 discussed above raise two important questions which will be analysed below. The first question is whether the Security Council is authorized to derogate from the law of occupation. The second question is whether it has done so in this particular case.
First, however, other challenges made by the CPA to the law of occupation, in the sense of taking actions which were arguably not in conformity with the law of occupation, will be considered. One of these was the revision of the tax system of Iraq. CPA Order 37 set out a tax strategy for Iraq for the year 2003. 65 Its preamble included the statement that the CPA was determined to complete a broad review of taxes in Iraq. 66 It is difficult to see how the CPA was "absolutely prevented" from respecting the existing tax system. Article 48 of the Hague Regulations provides that the occupant may collect the taxes, dues and tolls imposed for the benefit of the State, but must do so as far as possible in accordance with the rules of assessment and incidence in force. Some legal doctrine interprets this as not permitting the occupant to create new and additional taxes, either for his own benefit or for that of the occupied territory. 67 It has also been suggested in legal doctrine that the exception of Article 43 of the Hague Regulations may be interpreted more extensively the longer an occupation lasts, in particular in regard to the rules on taxation. 68 In comparison with other occupations such as that of the Israeli-occupied territories, however, the occupation of Iraq does not classify as a prolonged occupation. It is also difficult to see why the occupying powers needed to make changes to Iraqi company law in CPA Order 64. 69 These changes would seem to reflect the preferences of the US for a liberal economy rather than an absolute necessity for the security of the occupying powers or for the welfare of the Iraqi population. Scheffer names the Security Council's decision regarding the Development Fund for Iraq, the management of petroleum, petroleum products and natural gas, and the formation of an Iraqi interim administration as a transitional administration run by Iraqis, as examples of additional obligations placed on the US and UK by the Security Council which are prohibited by a strict reading of the law of occupation. 70 In contrast to the two examples given above concerning the status of certain troop-contributing nations and CPA Order 39, however, these challenges do not appear to have been defended on the ground that they were actions going beyond the law of occupation that were mandated by the Security Council, which is the focus of this article.
Can the Security Council derogate from the law of occupation?
The UN Charter and general international law are the sources of the powers and obligations of the UN Security Council. The UN Charter is a treaty, and as such the organization and its organs must respect the division of competences and limitations on power in that treaty. 71 Article 24 of the UN Charter recognizes the particular role of the Security Council in the UN structure. It provides that the Council has primary responsibility for the maintenance of international peace and security. In discharging that responsibility, however, the "Security Council shall act in accordance with the Purposes and Principles of the United Nations." The purposes of the organization are set out in Article 1 of the Charter. Article 1, paragraph 1, provides that one of the purposes of the organization is the maintenance of international peace and security. 72 This article states that the Security Council must act in conformity with the principles of justice and international law in the adjustment or settlement of international disputes. However, there is no similar obligation when the Council is acting under Chapter VII of the UN Charter. Decisions made by the Security Council under Chapter VII are binding on member States. Articles 24 and 1 (1) make clear that such a decision can derogate from international law that would otherwise be applicable. 73 The travaux préparatoires of the UN Charter confirm this interpretation. The Dumbarton Oaks proposals did not include a reference to international law in their provisions on purposes and principles. A proposal was made at the United Nations Conference on International Organization by China, supported by the United Kingdom, the United States and the Soviet Union, to add that peaceful settlement of disputes must be brought about "with due regard for principles of justice and international law". 74 Other delegations thought that this phrase was inadequate, and that "a more explicit requirement for strict observance of the principles of justice, international law, and morality should be written into the Declaration of Purposes in the Charter." 75 On several occasions an amendment was introduced to place the words "in conformity with the principles of justice and international law" in the first line after the words "peace and security." These amendments were rejected. 76 This indicates that the drafters considered that the Council could derogate from international law when it takes decisions under Chapter VII of the UN Charter.
The principle that the UN Security Council can derogate from international law that would otherwise be applicable is supported by Article 103 of the Charter, which provides that if the obligations of member States under the UN Charter conflict with their obligations under another international agreement, those under the Charter prevail. 77 Obligations "under the Charter" include obligations arising directly from provisions of the Charter as well as those arising from binding decisions of the UN Security Council. 78 This was confirmed by the ICJ in its Order on provisional measures in the Lockerbie case. 79 Several judges were more explicit in their opinions than the Order itself. Judge Oda, for example, stated in his declaration that "under the positive law of the United Nations Charter a resolution of the Security Council may have binding force, irrespective of the question whether it is consonant with international law derived from other sources." 80 Article 103 refers only to treaty obligations, not to obligations under customary international law. This does not mean, however, that obligations under the Charter do not prevail over customary international law. This result is achieved by Article 25 of the Charter, 81 whereby member States agree to accept and carry out the decisions of the Security Council in accordance with the Charter. There is no limitation in the article to decisions which are in conformity with customary international law. 82 Article 103 must be seen against the background of general rules on the resolution of conflicts between treaties. 83 It has the specific purpose of making clear that the general rules on conflicts between treaties do not apply.
Several commentators argue that in any event -notwithstanding Articles 25 and 103 of the Charter -the Security Council is bound by jus cogens norms. 84 They contend that the character of such norms as being hierarchically superior to all other norms of international law leads to the conclusion that the Council must respect them. This argument was also made by ad hoc Judge Lauterpacht in his separate opinion in the Genocide case. 85 The advent of the concept of jus cogens has not, however, led to amendments to the UN Charter. Even if it is true that the Security Council may not derogate from jus cogens, the question remains whether the category of jus cogens norms includes obligations arising from the law of occupation. While it has been maintained that such obligations do not appear to have the character of jus cogens norms, 86 the ICJ, in its Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, did suggest that at least certain norms of the law of occupation may have a peremptory character. The Court held that all States are under an obligation not to recognize the illegal situation resulting from the construction of the wall, and that it is also for all States to see to it that any impediment created by the construction of the wall is brought to an end. This constituted an application of the principles in Articles 40-41 of the ILC draft articles on State responsibility, which by their own terms apply "to the international responsibility which is entailed by a serious breach by a State of an obligation arising under a peremptory norm of general international law." Coupled with the ICJ's conclusion that the law applicable to the Israeli-occupied territories includes the law of occupation, this suggests that the latter may include peremptory norms. ICTY Trial Chamber II explicitly held in its judgment in the Kupreškić case that: "most norms of international humanitarian law, in particular those prohibiting war crimes, crimes against humanity and genocide, are also peremptory norms of international law or jus cogens, i.e. of a non-derogable and overriding character."
87
Neither Article 25 nor Article 103 of the UN Charter provides that if the Security Council derogates from particular rules of international law, it should make clear which alternative regime applies. It is difficult to accept, however, that the drafters of the UN Charter intended to create a legal vacuum when the Council does derogate from international law. A legal argument could be made that the Security Council should indicate an alternative standard on the ground that, since it acts by delegation from the UN membership as a whole, it cannot delegate powers to States without continuing to maintain close scrutiny. 88 It has moreover been argued that the Council must at all times retain overall authority and control over the exercise of delegated powers under Chapter VII. 89 The determination by the Council that States may do certain things in Iraq that they would otherwise not be able to do constitutes such a delegation. The Council should, according to this argument, provide a standard on the basis of which it can maintain scrutiny over the way in which the delegated powers are being exercised. Another legal argument could be made that the Security Council has an obligation to act in good faith. Article 2 (2) of the UN Charter requires member States to fulfil their obligations under the Charter in good faith. At first glance this requirement seems to concern member States only, but read together with the first sentence of Article 2 it appears that it could apply to the UN as well. 90 In any event the principle applies to the member States participating in the decision-making process of the organization.
As Kirgis remarks, the principle of good faith is difficult to define, "but at the very least, the principle seems to require the Council to act responsibly when it carries out its Charter-based functions."
91 It could be argued that an open-ended derogation from the law of occupation is irresponsible behaviour on the part of the Council. Even if there was no legal obligation for the Council to provide an alternative standard, it would be a wise policy choice for it to do so. In this respect the case of UN peace support operations is instructive. It has been claimed that the law of occupation is not applicable to those operations because they are governed by an alternative legal regime, i.e. a Security Council resolution. 92 However, Security Council resolutions generally do not provide a framework that establishes clear guidance for practical questions raised by the administration of territory.
In sum, the Security Council can derogate from the law of occupation at least with regard to non-peremptory norms, but if it does so it should provide an alternative standard of behaviour.
Has the Security Council derogated from the law of occupation in the case of Iraq?
Whether or not the Security Council has derogated from the law of occupation in the case of Iraq is a matter of interpretation of Resolution 1483. The principles applicable to such interpretation are underdeveloped. 93 The principal authoritative statement in this field is a passage in the ICJ's Namibia Advisory Opinion:
"The language of a resolution of the Security Council should be carefully analysed before a conclusion can be made as to its binding effect. In view of the nature of the powers under Article 25, the question whether they have been in fact exercised is to be determined in each case, having regard to the terms of the resolution to be interpreted, the discussions leading to it, the Charter provisions invoked and, in general, all circumstances that might assist in determining the legal consequences of the resolution of the Security Council." 94 An answer to the question whether the Council in Resolution 1483 altered the status of States contributing troops to the Stabilization Force is not to be found in the terms of the resolution. On the one hand preambular paragraph 14 suggests that the Council has changed the legal status of these States. On the other hand operative paragraph 5 of the resolution "calls upon all concerned to comply fully with their obligations under international law including in particular the Geneva Conventions of 1949 and the Hague Regulations of 1907". This paragraph could be read to mean that under the circumstances these conventions, which include the main body of the law of occupation, are applicable to all States concerned, including States working under the Authority. However, if preambular paragraph 14 is considered to have constitutively determined that States working under the Authority are not occupying powers, then in the case of those States "their obligations" simply do not include the obligations of an occupying power. They are nonetheless still bound to respect the provisions of the law of occupation which are addressed to all States party to the Geneva Conventions, including for example the obligation in Article 59 of the Fourth Geneva Convention to permit the free passage of relief to the population of an occupied territory.
The discussions leading up to the adoption of Resolution 1483 are for the most part not on public record. Much of the negotiating process of a Security Council resolution characteristically takes place in informal consultations. Nevertheless, the changes in the draft resolution suggest that the Council did alter the status of troop-contributing States. As explained above, what ultimately became preambular paragraph 13 was changed during the drafting of the resolution to attenuate the connection between these States on the one hand and the US and the UK on the other.
The record of the Security Council meeting in which the resolution was adopted can help with its interpretation, 95 but in this particular case it does not provide much guidance. One delegation made a clear distinction between the occupying powers and member States which, in the near future, will be involved in the rebuilding of Iraq. 96 It did not specify whether these other member States would, in the absence of the resolution, be occupying powers.
Subsequent State practice which shows how the resolution is interpreted by States more or less directly involved can be a supplementary means of interpretation. 97 As pointed out above, the Netherlands invokes Resolution 1483 in affirming its status as a non-occupying power. New Zealand appears to do likewise. In a statement issued on 11 August 2003 the Prime Minister indicated that Resolution 1483 provided the necessary multilateral cover for the deployment of New Zealand troops in Iraq. She stated that: "Under Resolution 1483, we can make a useful contribution without in any way becoming an occupying power." 98 On the other hand, in reply to questions by members of Parliament the New Zealand Minister of Foreign Affairs emphasized that his country's troops would not be carrying out tasks characteristic of occupying powers in the same way as the government of Denmark has done. He stated that:
"The proposed deployment of New Zealand Defence Force engineers is in fact in response to Resolution 1483, which was passed, I think unanimously, by the United Nations. These engineers are not part of the occupation forces. They are there to do the job that we said we would always be there to do, and that is to assist the civil reconstruction of Iraq."
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This State practice indicates that at least certain States contributing troops to SFIR considered that Resolution 1483 prevented them from becoming occupying powers, which they might otherwise have been.
From the terms of Resolution 1483 it is not clear whether the Security Council intended to authorize the Authority to derogate from the law of occupation in the reconstruction of the Iraqi economy. Yet the language used implies a broad role for the Authority in the reconstruction of Iraq. The Coalition is called upon to "promote the welfare of the Iraqi people through the effective administration of the territory". In addition, the resolution refers to a role for the Authority in promoting economic reconstruction, the conditions for sustainable development, and legal and judicial reform. These tasks would seem difficult to reconcile with the restrictions in the law of occupation.
100 According to Grant, this difficulty suggests that the Council has created a "carve out" from the Hague Regulations and the Fourth Geneva Convention. 101 On the other hand, Resolution 1483 explicitly calls upon all concerned to comply fully with their obligations under international law, including in particular the Geneva Conventions of 1949 and the Hague Regulations of 1907, without making an express exception for those provisions that are difficult to reconcile with the reconstruction of Iraq.
The record of the meeting at which Resolution 1483 was adopted offers some evidence in support of the argument that part of the law of occupation was set aside. The Spanish delegate stated that the resolution provided an appropriate legal framework for dealing with the special, anomalous and grave situation, pointing out, among other things, that it contained "guidelines for the conduct of the authorities that will be managing this transitional period in Iraq -and transparency in economic affairs is not the least relevant of these guidelines." 102 This statement implies that the law of occupation was not deemed to be the only legal regime applicable. More specifically, Pakistan considered that the resolution included the delegation of certain powers by the Security Council to the occupying powers, represented by the Authority. 103 It could be argued that such a delegation would be unnecessary except if there were a need to derogate from existing international law.
As mentioned above, subsequent State practice (as exemplified by the Netherlands) would appear to suggest that Resolution 1483 has created a "carve out" from the law of occupation. In response to a question by a member of the House of Lords concerning the legality of Order 39, a UK government representative stated that the content of the Order was decided by the Iraqi Interim Governing Council and endorsed by the CPA. 104 This could be read as implying that the CPA could in certain circumstances derogate from the law of occupation, provided the Iraqi authorities agreed. Indeed, paragraph 4 of the resolution calls upon the Authority "to promote the welfare of the Iraqi people through the effective administration of the territory". This suggests that the Authority should consult Iraqi representatives before taking important decisions, since Iraqis are in the best position to determine what promotes their welfare. However, this does not detract from the fact that the ultimate decision, in this case the promulgation of Order 39, was made by the Authority.
Conclusion
The situation in Iraq has focused renewed attention on the law of occupation. It is rare that States accept the status of occupying powers, as the US and the UK have done. However, the adoption of Resolution 1483 combined with the activities of the US, the UK and States assisting them in Iraq has raised questions as to the relationship between that resolution and the law of occupation. The Security Council, acting under Chapter VII of the UN Charter, appears able to derogate from at least those rules of the law of occupation which do not constitute peremptory norms of international law. Claims that the Security Council has done precisely that in Resolution 1483 are neither clearly corroborated nor clearly dismissed by an analysis of the resolution and the circumstances surrounding its adoption. The lack of clarity in this respect has been lamented by commentators, who argue that the Council should have set out a mandate of civilian and military responsibilities and UN oversight that would eclipse much of occupation law with a larger body of modern international law as a source of guidance in attaining transformational objectives. 105 I fully support that argument. If the Council intends to derogate from international law in a resolution, it should do so explicitly and determine the alternative regime to be applied. A decision as important as derogating from the law of occupation should not be made ambiguously. It is clear from the geopolitical situation at the time Resolution 1483 was adopted, however, that an explicit derogation was not feasible. Such a determination could have been regarded as endorsing the armed intervention in Iraq, which was unacceptable to several permanent members of the Council. In this respect an analogy between the Stabilization Force in Iraq and UN-authorized peace support operations including ISAF and KFOR is misleading. 106 In the case of the latter, the Security Council has set out clear mandates in enabling resolutions and has authorized the use of all necessary means to achieve those mandates. In the case of the Stabilization Force in Iraq, the Council in the first instance appears primarily to have taken note of the factual situation of the US and UK as occupying powers. Only in Resolution 1511 adopted on 16 October 2003 did the Council authorize a multinational force under unified command to take all necessary measures to contribute to the maintenance of security and stability in Iraq. 107 Resolution 1511 also expressly underscored the temporary nature of the exercise by the Coalition Provisional Authority of the specific responsibilities, authorities, and obligations under applicable international law recognized and set forth in Resolution 1483 (2003) . 108 The foregoing analysis leads to the conclusion that developments in Iraq are not in themselves, as some maintain, an argument for revising the existing law of occupation. 109 That law remains an important framework for addressing such situations. In exceptional cases in which it is considered too restrictive, the Security Council may derogate from certain provisions. In a case such as Iraq, where there are divergent views as to the legitimacy of the events that have led to the occupation, there can be no derogation or only an ambiguous one, and the States concerned will have only limited latitude for reforms. More fundamental changes to the occupied territory's political, legal and economic system will have to be left to that territory's population. If such changes are considered necessary, power should be transferred to the local population as soon as possible. In the present case, this means that power should pass as soon as possible to the Iraqi people. And that is precisely what Resolution 1483 contemplated in its fourth preambular paragraph, which expresses "resolve that the day when Iraqis govern themselves must come quickly". 
